
DATE
Ms. Nancy Leppink
Acting Administrator
Wage and Hour Division

U.S. Department of Labor

200 Constitution Avenue, N.W.

Washington, DC 20210

RE: Final Rule on “Updating Regulations Issued Under the Fair Labor

Standards Act,” 76 FR 18832 (April 5, 2011)

Dear Administrator Leppink:

I write to request that the Wage and Hour Division of the U.S. Department of Labor immediately publish notification withdrawing implementation of two sections — one dealing with tip credit notice and the other with tip ownership — of the Final Rule on “Updating Regulations Issued Under the Fair Labor Standards Act,” published in the Federal Register on April 5, 2011 (76 FR 18832).

In the alternative, I ask for a delay of at least 120 days in the implementation of the tip-credit-notice section of the Final Rule so the DOL can seek a less burdensome alternative for compliance and educate restaurateurs on how to comply with any new requirements.

I take compliance with the tip credit rules very seriously and am concerned that the start-time period for compliance may affect my ability to adequately meet the new regulations.

[OPTIONAL – INSERT INFORMATION ABOUT YOUR OWN RESTAURANT; TELL YOUR STORY]


The Final Rule outlines at least six new notice requirements that make major and significant changes to current regulations for employers. These new tip-credit notice requirements were never mentioned or anticipated in the notice of proposed rulemaking published in the Federal Register on July 28, 2008 (73 FR 43654). The Final Rule also strongly suggests that tip-credit notices be given in writing. This is significant in the restaurant industry, where there are 2.4 million waitstaff and 500,000 bartenders who are considered directly tipped employees. 
It is concerning that there has been no public outreach, other than publication about two weeks ago in the Federal Register, by the DOL to prepare restaurateurs and other employers for the new and enhanced notice requirements. I support a 120-day delay in the rules and a reinstatement of the changes proposed in the July 28, 2008, notice of proposed rulemaking to 29 CFR § 531.59, which were subject to notice and comment.

The Final Rule also attempts to apply tip credit regulations regarding tip ownership to employers who pay full minimum wage and do not rely on the tip credit. The Final Rule contradicts the decision of the U.S. Ninth Circuit Court of Appeals in Cumbie v. Woody Woo, Inc., et al., No. 08-35718 (9th Cir. Feb. 23, 2010). The Final Rule does not mention the fact that employers in Alaska, Arizona, California, Hawaii, Idaho, Montana, Nevada, Oregon and Washington are still subject to that court’s decision. We believe immediate withdrawal of this DOL interpretation is warranted.

In accordance with President Obama’s Executive Order 13563, I ask the DOL to seek the views of restaurateurs on this Final Rule. The Administration has indicated a willingness to lift the regulatory burdens that make it harder for businesses to compete. This Final Rule adds to those challenges. An immediate withdrawal of the two sections, or a 120-day delay of the tip notice rule, would lessen the burdens on employers.

Thank you for your consideration of this request.

Sincerely,

Your Name

Restaurant Name

Address
